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STATEMENT OF QUESTIONS PRESENTED 


1. Whether, in a narcotics prosecution, the judgment must be 


reversed where the government's only evidence was obtained as a result of 
an arrest for an unrelated misdemeanor (drinking in public) by a narcotics 
officer who recognized Appellant as an addict and used the arrest as a 
pretext to search for narcotics, possession of which is a felony? 

2. Whether, in a prosecution in the District of Columbia for 
possession of narcotics, the judgment must be reversed as a denial of the 
due process guaranteed by the Fifth Amendment of the United States 
Constitution where, although the arrest was made by a Metropolitan Police 
officer, the United States Attorney representing the District of Columbia 
sought and obtained Appellant's conviction under federal statutes (21 U.S.C. 
§174 and 26 U.S.C. §4704{a) ) which prescribe a much more severe punish- 
ment for the offense of possession of narcotics than the penalty for the 
identical offense specified in Section 33-402 of the District of Columbia Code? 

3. Whether, in a narcotics prosecution resulting in a sentence 
of a minimum of ten years’ imprisonment, the judgment must be reversed as 
cruel and unusual punishment within the prohibition of the Eighth Amendment 
of the United States Constitution where Appellant, a chronic drug addict, 
was convicted of a criminal offense solely upon proof of his possession of 


narcotics? 
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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction on two counts 
of an indictment charging Appellant with violations of 26 U.S.C. §4704(a) 
and 21 U.S.C. §174, both charges arising out of the same transaction, On 
his plea of not guilty, Appellant was tried before a judge and jury in the 
United States District Court for the District of Columbia. Judgment and 
sentence were entered on January 10, 1964, On January 16, 1964, 
Appellant obtained leave from the District Court to proceed on appeal in 
this Court in forma pauperis. Jurisdiction of this Court to review the 


judgment below rests on 28 U.S.C. 1291. 
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STATEMENT OF THE CASE 


At about 12:20 p.m. on September 12, 1963, Detective Thomas 
Didone, a District of Columbia police officer who since November of 1952 
had been assigned to the Narcotics Squad (P. Tr. 10), : was riding in the 
Narcotics Squad cruiser in the vicinity of Fourteenth and V Streets, North- 
west, an area known to the Metropolitan Police as being frequented by 
persons in narcotics traffic (Tr. 24). Another officer, Detective Seibert, 
also assigned to the Narcotics Squad, was riding in the cruiser with Didone. 
Both were dressed in plainclothes and were cruising the area looking for 
violators of the narcotic laws (Tr. 24). 

As the cruiser was proceeding north on Fourteenth Street, 
Didone saw two men, Appellant and Donald Hinton, walk into the 1400 
block of V Street (Tr. 16), The detectives followed the two men to an 
alley that ran perpendicular to the 1400 block of V Street, where they 
again observed Appellant and Hinton, as well as two other men further 
down the alley. Of the four men in the alley, Didone recognized Appellant 


as a previous narcotics violator (P. Tr. 12). 


According to Didone's later testimony, as the cruiser turned 


down the alley, he observed Appellant bring a small bottle up to his mouth 


ee 
* "Pp, Tr." refers to the transcript of the hearing on Motion for Suppression 
of Evidence. "Tr." refers to the transcript of the trial. 
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and drink from the bottle (Tr. 16). Appellant, on the other hand, testified 
that he was getting ready to drink but had not actually done so; and, that 
the other three men in the alley had been drinking (P. Tr. 18). In any 
event, Didone showed Appellant his badge and asked him whether he knew 


that drinking in public was against the law (Tr. 17). Upon receiving an 


affirmative answer, he placed Appellant under arrest (Tr. 17). Didone 


then asked Appellant if he had a weapon. Appellant, whose shirt was out 
of his pants, answered yes; then turning to the right, placed his left hand 
under his shirt. Detective Didone grabbed Appellant's 
forearm (Tr. 17) and said "I'll get it." After lifting up Appellant's 
shirt, Didone observed that Appellant's undershorts were pulled up about 
two or three inches from his pants. Ostensibly looking for a knife, Officer 
Didone searched Appellant's undershorts and found a small lump in the 
little space between the elastic on Appellant's underdrawers and the belt 
of his pants (P. Tr. 15, 16). Didone removed the lump, which proved to 
be a small glass vial containing a quantity of white powder (Tr. 17, 18), 
and then charged Appellant with violation of the Harrison Narcotics Act. 
Following the arrest and preceding a further search for a 
weapon, Didone at this point had an extensive conversation with Appellant 
covering a number of points. Thus, he asked Appellant whether he drank 
and used narcotic drugs (P. Tr. 16); and, upon receiving an affirmative 


answer, he told Appellant that if he continued to do this, he was going to 


a) 


die (P. Tr. 16); to which Appellant's response was that he was aware of 
this (P. Tr. 16). Although it is not entirely clear from the pacords it 

also appears from Didone's testimony at the trial that following the arrest 
he also discussed with Appellant his right to contact a lawyer and to a 

trial (Tr. 20); warned Appellant that anything he said could be used against 
him (Tr. 20); asked Appellant whether he knew how many capsules were 
contained in the vial (Tr. 21); and counted the capsules. After this extended 
interrogation had taken place, Detective Didone asked Appellant, "Where is 


the knife you said you had?" (P. Tr. 16). Appellant informed him that it 


was in his back pocket. Didone thereupon reached into Appellant's back 


pocket and took out a yellow plastic knife (P. Tr. 16). 

Only Appellant was arrested, Donald Hinton and the two other 
men in the alley, all of whom Appellant stated had been drinking, were not 
arrested (P. Tr. 16). At the trial, Detective Didone indicated his purpose 
in cruising the area and singling out Appellant for arrest as follows: 


"Q, When you saw the defendant Hutcherson outside 
the alleyway, why did you observe him at that time ? 


A. kept him under observation because that area is 
an area where people in narcotic traffic frequent 
frequently and we have had complaints about their 
frequenting that area, When we saw them walking 
on V Street we were cruising that area. 


For what purpose? 


To police the area of narcotic traffic. We cruise 
the area looking for violators of narcotic laws, 
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Q. Do you normally cruise the streets looking for 

people drinking wine? 

A. No, sir." (Tr. 24) 

Appellant was indicted under two counts charging violation of 
§4704{a), Internal Revenue Code of 1954, ch, 736, 68A Stat. 550, as 
amended, U.S.C., Title 26 §4704{a), and violation of §2(c), Act of 
February 9, 1909, ch. 100, 35 Stat. 614, as amended, U.S.C., Title 21, 
§174. Prior to his trial, Appellant moved pursuant to Rule 41(e) of the 
Federal Rules of Criminal Procedure to suppress the evidence against him, 
some 28 capsules purportedly containing heroin hydrochloride, on the 
ground that they had been obtained from him by an unconstitutional search 
and seizure. A hearing was held on December 13, 1963, before Judge 
Matthew F. Maguire, who denied the motion. Appellant was tried in the 
United States District Court for the District of Columbia before Judge 
Charles F. McLaughlin, The jury returned a verdict of guilty on both 
counts (Tr. 60). At sentencing, Judge McLaughlin noted that Appellant was 
an addict and has been an addict for a considerable amount of time (Tr. 68). 


Appellant had two previous narcotic violations. The sentence imposed 


under 21 U.S.C. §174 was for a period of imprisonment of not less than ten 


years. The sentence for the conviction under 26 U.S.C. §4704(a) was 
also for a minimum of ten years’ imprisonment. Both sentences were to 


run concurrently. 


aoe 


CONSTITUTIONAL PROVISIONS 
AND STATUTES INVOLVED 


The relevant constitutional provisions and statutes involved 


are set forth in the Appendix. 


STATEMENT OF POINTS 


1. The trial court erred in admitting, over Appellant's timely 


objections, evidence of possession of narcotics obtained by the government 
through an illegal search of Appellant's person in violation of the Fourth 
Amendment, | 

2. The judgment below should be reversed because Appellant 
was prosecuted under federal statutes which impose a much more severe 
punishment than that prescribed by the District of Columbia for the identical 
offense and thereby denied the due process of law guaranteed se the Fifth 
Amendment, : 

3. The judgment and sentence below should be set aside as 
cruel and unusual punishment, prohibited by the Eighth Amendment, 
because Appellant was sentenced to a term of not less than ten years 


solely upon proof of possession of narcotics as a result of his addiction. 


my fs 


SUMMARY OF ARGUMENT 


1. Where an arrest is only a sham or a front used as an excuse for 
making a search, the arrest itself and the ensuing search are illegal. U_S. 
v. Lefkowitz, 285 U.S. 452 (1932). In Taglavore v. United States, 291 F. 
2a 262 (9th Cir. 1961), the court held that the Fourth Amendment was 
violated where an arrest warrant for a minor traffic violation was used 
as a pretext for a search for marijuana cigarettes, The Court stressed 
that any other result would make a mockery of the Fourth Amendment and 
its guarantees. Here, too, the Government's evidence was obtained as 2 
result of an arrest for 2 minor and unrelated misdemeanor used as an 
obvious pretext to search for suspected narcotics. 

Moreover, even if the arrest itself had been valid, the ensuing search 
of Appellant's body and underclothes for narcotics went far beyond what 
was reasonably incidental to an arrest for a minor and unrelated misdee 
meanor, and was entirely unnecessary to police determination of whether 
Appellant was armed. Thus, the search was invalid on two grounds. 
Accordingly, the evidence it disclosed ‘should have been suppressed. 

2. Mere possession of narcotics in an unstamped container, under 
federal statutes, subjects a subsequent or third offender to minimum im~ 
prisonment of ten years and a maximum of forty years, while under the 
District of Columbia Code proof of the identical fact subjects a subsequent 


offender to maximum imprisonment of ten years. The United States Attomney 
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for the District of Columbia 49 given an option to prosecute either under the 
federal or District of Columbia statutes, despite the fact that these different 
statutes contain a wide disparity of punishment which can be inflicted on the 
basis of proof of the same fact, Such absolute discretion in the hands of the 
United States Attorney is a denial of the due process guaranteed by the 

Fifth Amendment, which has been held to include equal protection of the 
laws. Hamilton National Bank of Washington v. District of Columbia, 85 
App. D. C. 109, 176 F. 2d 624 (1949), Where, as here, the arrest was 
made by a Metropolitan pokice officer in the District of Columbia, the 


decision of the United States Attorney to turn 2 basically local prosecution 


into a federal one with more stringent penalty provisions denied Appellant 


his Fifth Amendment rights. 

3, Narcotics addiction, recognized by the courts as an illness, 
creates an overwhelming physical and emotional dependence on drugs 
whereby the need or desire for their use in increasing dosage is beyond 
an addict's power to resist, Although the possession of narcotics in this 
case by Appellant, a chronic drug addict, was a nonevolitional act on his 
part, he nevertheless was subjected to prosecution and peetetion under a 
criminal statute and to a penalty of a minimum period of ten years'im~ 
prisonment, In these circumstances, criminal conviction and sentence 
to not less than ten years' imprisonment constitutes cruel and unusual 
punishment, prohibited by the Eighth Amendment, where the statute pro- 


vides that proof of possession of narcotics is sufficient for conviction and 


the penalty for such possession is identical whether the offender is an addict 
or one who profits from the addiction of others, 
ARGUMENT 
The Judgment Below Must be Reversed Because the Government's 
Sole Evidence of a Felony Was Megally Obtained in Violation of the 
Fourth Amendment.* 

The right guaranteed by the Fourth Amendment to be secure 
against unreasonable searches and seizures has long been regarded as of 
the very essence of constitutional liberty. Gouled v. United States, 255 U. 
S. 298 (1921). The courts have repeatedly held that the Fourth Amendmant 
is to be construed liberally so as to safeguard the right of privacy. United 
States v. Lefkowitz, 285 U. S, 452, 464 (1932). 

For a searck to be legal under the Fourth Amendment, it must 
be made under the authority of a valid search warrant or, as a limited 
exception to this normal requirement, it must be made incident to a legal 
and proper arrest. The constituationality of any search ultimately rests 
upon its reasonableness, Harris v, United States, 331 U. S, 145 (1947), and 
that criterion in turn depends upon the facts and circumstances ~~ the total 
atmosphere of the case, See White v. United States, 106 App, D. C. 246, 271 


F. 2d 829 (1959). 


——EESSSSSSSSsSS 
* With respect to Argument l, Appellant desires the court to read 
the following pages of the reporter's transcript: P. Tr. 12-14, incl., 
18; Tr. 24. 
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The facts and circumstances «~ indeed, the total atmosphere ~~ 
of this case clearly indicate that an arrest for a minor misdemeanor was 
here used by a narcotics officer as a sham or "front" for a search for 
narcotics, The underlying intent and purpose of the arresting officer's 
activities is plainly evident from his own testimony, as summarized in 
the statement of facts above. Detective Didone, an experienced Narcotics 


Officer, was cruising in a Narcotics Squad car in an area frequented by 


persons dealing in narcotics traffic. He testified unequivocally that he was 


looking for violators of narcotics laws (Tr. 24), and he became interested 
in the behavior of Appellant after he recognized him as a past violator of 
narcotic laws (P. Tr. 12). 

Didone admitted that he did not normally cruise the streets 
looking for people drinking wine (Tr. 24) and would not normally arrest 
people for drinking in public (P. Tr. 14), The highly unusual maces of 
Didon’'s arrest of Appellant is only underscored by the fact that the officer 
did not arrest three other men in the alley whom Appellant testified were 
also drinking, Indeed, there is no evidence in the record that Didone even 
bothered to question these three men about their activities. 

Moreover, the evidence casts doubt even upon the validity of 
Dadone's purported reason for the arrest, Appellant stated that he had not 
taken a drink (P. Tr. 18), contrary to Didone's testimony that when the 


cruiser turned into the alley, he observed Appellant (who was about fifty 


jj. 


feet away) drink from a small bottle of wine (P. Tr. 13), Furthermore, 
the whole thrust of the misdemeanor established in Section 25128 of the 
D. C. Code is to penalize individuals who become drunk or intoxicated in 
public. Section 25-128 provides in part: 

{a} No person shall in the District of Columbia drink 

any alcoholic beverage in any street, alley, park, or 


parking...No such person shall be drunk or intoxicated 
in any street, alley, park or parking... no person 


anywhere shall be drunk or intoxicated and disturb the 

peace of any person, " (Emphasis added) 
There was no contention at any time by the Government that Appellant was 
drunk or intoxicated, or disturbed the peace, 


It is well settled that "an arrest may not be used as a pretext 


to search for evidence, * United States v. Lefkowitz, 285 U. S. 452, 467 


(1932). Where an arrest is merely a sham or a front used as an excuse 
for making a search, the evidence obtained must be excluded since the 
arrest itself, as well as the ensuing search, is illegal, Henderson v. 
United States, 12 F, 2d 528 (4th Cir, 1926); Plazola v. United States, 291 
F. 2d 56 (9th Cir. 1961), In White v, United States, 106 App. D. C. 246, 248 
271 F. 2d 829, 831 (1959), Judge Fahy, speaking for this Court, summed 
up the principles which apply to this case: 

"Even if we assume appellant at some point was lawfully 

arrested for vagrancy of which he was bubsequently con~ 

victed in New York, the search was unreasonable... The 

arrest for vagrancy was incidantal to the search, zather 

than the converse....We have more than once excluded 


evidence obtained by a search which in truth was not in~ 
cidental to an arrest, but when in fact the arrest was 
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incidental to a search, Lee v. U. S., 98 U. S. App. 
D. C. 97, 98-99, 232 F. 2d 354, 355-56; McKnight 
v. United States, 87 U. S. App. D. C. 151, 183 F. 
2d 977. This is such a case." 


In Taglavore v. United States, 291 F. 2d 262 (9th Cir. 1961), 
the Ninth Circuit reversed a conviction where the police used a traffic 
warrant as a pretext to search appellant for narcotics they suspected he 
had on his person. The Court stated (291 F.2d 262, at 266): 

"The violation of a constitutional right by subterfuge 

cannot be justified... Were the use of misdemeanor 

arrest warrants as a pretext for searching people 

suspected of felonies to be permitted, a mockery 

would be made of the Fourth Amendment and its 

guarantees, The courts must be vigilant to detect 

and prevent such a misuse of legal processes." 

Here Appellant was convicted of a felony solely on the basis of evidence 


obtained by a Narcotics Squad officer who deliberately used an arrest 


for a minor misdemeanor as a subterfuge for searching the person of 


Appellant for narcotics, The facts leave room for but one conclusion: 

the search for narcotics and not the misdemeanor violation for drinking 
in public was the paramount purpose of Detective Didone in arresting the 
Appellant, To uphold the legality of a minor misdemeanor arrest deliber- 
ately used as a means for searching for evidence of a suspected felony 
would give to law enforcement officers a powerful and dangerous tool, 
limited only by their imagination, senee of fair play and "judicial" 


conscience, 
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Moreover, even if Appellant's arrest had been proper, the 
ensuing search of Appellant's body and undershorts for narcotics was in 
violation of the Fourth Amendment because it went far beyond what was 
reasonably incidental to an arrest for the minor and unrelated misdemeanor 
of drinking in public. Whether 2 search is with or without a warrant, the 


general rule is that an officer may seize contraband, fruits, or instrumen- 


talities of the crime, but not mere evidence. Harris v. United States, 


331 U.S. 145 (1947). In the case of a misdemeanor arrest for drinking 

in public, the bottle of wine or other liquor is the "fruit of the crime" as 
well as the instrumentality; and there is no contraband associated with 
such an infraction of the law. It would require an unduly restrictive read- 
ing of the prohibitions of the Fourth Amendment to hold that an arrest for 
the misdemeanor of drinking in public justifies a search of a person's 
body and underclothing. 

It is true, of course, that a further exception to the general rule 
requiring a warrant for all searches allows an officer to search for 
weapons which might be used for escape or destruction of evidence of 
the crime. However, the facts of this case do not square with the arrest- 
ing officer's apparent reliance on this exception for his search of Appel- 
lant's underclothing. The evidence shows that when Didone asked Appel- 
lant if he had a knife or other weapon on him, Appellant instinctively 


turned to the side. Two facts bolster the conclusion that Didone's sub- 
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sequent actions in lifting up Appellant's shirt and searching his underwear 
were an obvious effort to find narcotics concealed on Appellant's person 
rather than to uncover the weapon. First, it is highly unlikely that Didone 
believed that the small lump he felt in Appellant's undershorts was a 
weapon of any kind. As an experienced narcotics officer, Didone knew 
full well that the use of the elastic band on a pair of see akaces was a 
likely place for concealment of narcotics. Second, Didone's ato 
interest in a search for narcotics is evidenced by the fact that a substan- 
tial interval of time elapsed, with conversation centering on the topic of 
narcotics, before he asked Appellant again about the knife (which was 
located in his back pocket). Didone's extended conversation with Appel- 
lant about narcotics before another inquiry was made about a weapon 
clearly indicates that he neither considered Appellant Senconone nor 
feared his escape and that a search for a weapon was not his primary 
objective. 
2. Appellant Was Denied the Due Process of Law Guaranteed by the Fifth 
Amendment Where His Local Arrest by a Metropolitan Police Officer 
Led to Prosecution and Conviction Under the Provisions of Federal 


Fe tt liao EE tee 
Statutes, Subjecting Him to a Much More Severe Punishment Than That 
Prescribed by the District of Columbia Code on Proof of the Same Fact. 


The prosecution and conviction of Appellant under the provisions 


of the federal narcotics statutes (21 U.S.C. $174 and 26 U.S.C. §4704(a)) 
was "plain error'* resulting in a denial of due process where the statutory 
* This Court has authority to correct "plain error" under Rule 52(b) of the 


Federal Rules of Criminal Procedure. See Wiborg v. United States, 163 U.S. 
632, 658 (1895); Kotteakos v. United States, 328 U.S. 750 (1946). 
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scheme gave the United States Attorney the option of prosecuting under 
different statutes inflicting widely varying punishments for proof of the same 
fact. Section 33-402, District of Columbia Code, provides that mere pos- 
session of any narcotic drug (except as authorized by law) is unlawful; 
punishment under Section 33-423, D.C. Code, for a subsequent offender 
is fixed at a "fine of not less than $500 nor more than $5, 000, or by imprison- 
ment for not exceeding ten years, or by both such fine and imprison- 
ment."" On the other hand, both 21 U.S.C. §174 and 26 U.S.C. §4704(a) 
make mere possession ‘of any narcotic drug in an unstamped container suf- 
ficient evidence to authorize conviction of the separate crimes of fraudulently 
or knowingly importing, receiving, concealing, buying, selling and facilitat- 
ing the transportation of narcotic drugs and of unlawful purchase, sale, 
dispensation, or distribution of narcotics. The penalty for a third offense 
under these provisions of the United States Code is not less than ten or 


more than forty years imprisonment and, in addition, the offender may 


be fined not more than $20, 000. 


Appellant was arrested by a Metropolitan Police Officer in the 
District of Columbia. Nevertheless, the United States Attorney representing 
the District of Columbia converted a basically local prosecution into a federal 
one by framing the indictment under federal statutes and thereby subjected 
Appellant to a drastically increased scale of punishment. Thus, the United 
States Attorney had unlimited discretion in prosecuting Appellant on proof 


of identical facts under either federal statutes prescribing a minimum sen- 
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tence of ten years and a maximum of forty years, or under a District of 
Columbia statute which prescribes a maximum sentence of ten years. 

In Deloia v. Rhay, 252 F. 2d 768 (9th Cir. 1958), the court held 
that equal protection of the laws is denied where the form and structure of a 
penal statute gives prosecution officials unlimited discretion to charge either 
a felony or misdemeanor. See also, Olsen v. Delmore, 48 Wash. 2d 545, 
295 P. 24 324; State v. Pirkey, 203 Or. 697, 281 P. 2d 698 (1955). Similarly, 
the conviction here should be set aside where the form and the structure of 
the provisions of the United States and District of Columbia Codes relating 
to possession of narcotics gives local prosecution officials unlimited discre- 
tion to choose, on proof of the same evidence, between federal and local 


statutes inflicting widely disparate punishments. While the express "equal 


protection" provisions of the Fourteenth Amendment may not apply to the 


District of Columbia, the Fifth Amendment's guarantee of due process, which 
does apply in the District, implies equal protection of the laws. Hamilton 
National Bank of Washington v. District of Columbia, 85 App. D.C. 109, 

176 F. 2d 624 (1949), cert. den., 338 U.S. 891 (1949). It is therefore 
submitted that the United States Attorney's action in converting this local 
prosecution into a federal one deprived Appellant of his constitutional 


rights. 
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3. The Imposition of a Ten-Year Jail Sentence on Appellant, a Chronic 
Addict, Where Conviction Was Based Solely U: Proof of His 
Possession of Narcotics, a Non-Volitional Act, Is Cruel and Unusual 


Punishment Within the Prohibition of the Eighth Amendment. * 
The government at no point contended that Appellant sold, disposed 


of or distributed narcotics, or that he facilitated their importation or distri- 
bution in any way (Tr. 23-24, 28-29). The trial judge further stated that 
"there is no question that the defendant is an addict and has been an addict 
for a considerable period of time" (Tr. 68). It is submitted that the imposi- 
tion of the harsh penalties of the Harrison Narcotics Act on Appellant, a 
chronic drug addict, whose possession of drugs was merely symptomatic 

of his addiction, is cruel and unusual punishment within the prohibition of the 
Eighth Amendment. 

It is now well established that rather than being an act of will, 
possession of narcotics by a chronic drug addict is the result of overpowering 
physical and emotional compulsion. Appellant respectfully refers the Court, 
on this point, to the detailed medical arguments presented in the scholarly 
briefs filed in Horton v. United States, 115 U.S. App. D.C. 184, 317 F. 2d 
595 (1963) on behalf of the Appellant and also on behalf of Lawrence Kolb, 
M.D., et al., as amici curiae. (This Court did not reach the Eighth Amend- 


ment issue in Horton since it reversed the trial court on other grounds. ) 


* With respect to Argument 3, Appellant desires the Court to read the follow- 
ing pages of the reporter's transcript: Tr. 23-24, 28-29, 68. 
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The Federal statutes underwhich Appellant was here indicted, in 
effect, make the symptom of an illness a crime. Compare Nickens v. 
United States, 116 U.S. App. D.C. 338, 343, 323 F. 2d 808, 813 (1963) 
(concurring opinion of Judge Wright. ) In Robinson v. California, 370 U.S. 
660 (1962), the Supreme Court held that making the condition of marcotics 
addiction criminally punishable violates the prohibition of the Eighth Amend- 
ment against cruel and unusual punishment. Since the California statute in 
Robinson made drug addition a criminal offense, the Court was there not 
concerned with the constitutionality of a criminal statute inflicting punish- 
ment for the mere possession of narcotics where no distinction is made 
between drug addicts and those who traffic in and profit from their addiction. 


Nevertheless, the Supreme Court recognized that the imposition of criminal 


sanctions on an illness, in the light of contemporary human knowledge, is 


inconsistent with the prohibitions of the Eighth Amendment. 
In this case, possession of narcotics by Appellant, a chronic 
drug addict, was directly attributable to an overpowering physical and 
- emotional compulsion to use narcotics. As is true in all cases of narcotic 
addiction, physiological changes in Appellant's body produced an overwhelming 
desire or need for continued use of drugs. In addition, such an emotional 
dependence on drugs is developed that deprivation causes an addict such 


as Appellant to suffer psychic distresses, extreme anxiety, and an irresistible 
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impulse to continue use of the drug. The statutes under which the Appellant 
was prosecuted and convicted make possession of narcotics, a symptom of 
addiction, sufficient proof of a criminal offense, even though the illness of 
drug addiction is not considered to be a crime. It is therefore submitted 
that heavy criminal penalties for the mere possession of narcotics by an 
addict violate the Eighth Amendment's prohibition against "cruel and unusual 
punishment" by failing to differentiate betweenthe deliberate criminal and 
the person physically and emotionally unable to uphold the law by virtue of 


a physical or mental disability. 


CONCLUSION 


For the foregoing reasons, the verdict and judgment of the Court 
below should be reversed. 


Respectfully submitted, 


Aloysius B. McCabe 
800 World Center Building 
Washington, D.C. 20006 


Attorney for Appellant 
(Appointed by this Court) 
June 19, 1964 
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APPENDIX 
CONSTITUTIONAL PROVISIONS INVOLVED 


The Fourth Amendment to the Constitution of the United States provides as 
follows: 


"The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
warrants shall issue, but upon probable cause, sup- 
ported by oath or affirmation, and particularly 
describing the place to be searched, and the persons 
or things to be seized." 


The Fifth Amendment to the Constitution of the United States provides as 
follows: : 


"No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases aris- 
ing in the land or naval forces, or in the militia, 
when in actual service in time of war or public 
danger; nor shall any person be subject for the same 
offence to be twice put in jeopardy of life or limb; 
nor shall be compelled in any criminal case to be a 
witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; 
nor shall private property be taken for public use, 
without just compensation. "’ 


The Eighth Amendment to the Constitution of the United States provides as 
follows: 


"Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual 
punishments inflicted.'"' 


STATUTORY PROVISIONS INVOLVED 
Section 25-128 of the District of Columbia Code provides: 
(a) No person shall in the District of Columbia drink 


any alcoholic beverage in any street, alley, park, or 
parking; or in any vehicle in or upon the same; or in 


or upon any premises where food, non-alcoholic 
beverages, or entertainment are sold or provided 

for compensation not licensed under this chapter; 

or in any place to which the public is invited for 

which a license has not been issued hereunder 
permitting the sale and consumption of such alcoholic 
beverage upon such premises except premises licensed 
under section 25-111(i); or in any place to which the 
public is invited (for which a license under this chapter 
has been issued) at a time when the sale of such 
alcoholic beverages on the premises is prohibited by 
this chapter or by the regulations promulgated there- 
under, or in any place for which a license under 
section 25-111(1) has been issued at a time when the 
consumption of such alcoholic beverages on the premises 
is prohibited by regulations promulgated under this 
chapter. No such person shall be drunk or intoxicated 
in any street, alley, park, or parking; or in any vehicle 
in or upon the same or in any place to which the public 
is invited, or at any public gathering and no person 
anywhere shall be drunk or intoxicated and disturb the 
peace of any person. 


(b) Any person violating the provisions of this section 
shall be punished by a fine of not more than $100 or by 
imprisonment for not more than ninety days, or both." 


Section 33-402(a) of District of Columbia Code provides: 


"Jt shall be unlawful for any person to manufacture, 
possess, have under his control, sell, prescribe, 
administer, dispense, or compound any narcotic 
drug, except as authorized in this chapter." 


Section 33-423 of District of Columbia Code provides: 


Any person violating any provision of this chapter, or 
any regulation made by the Commissioners of the 
District of Columbia, under authority of its sections, 
for which no specific penalty is otherwise provided, 
shall upon conviction be punished, for the first 
offense, by a fine of not less than $100 nor more 

than $1,000, or by imprisonment for not exceeding 
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one year, or by both such fine and imprisonment, 
and for any subsequent offense by a fine of not less | 
than $500 nor more than $5,000, or by imprisonment 
for not exceeding ten years, or by both such fine and 
imprisonment, " 


Section 33-424 of District of Columbia Code provides: 


"No person shall be prosecuted for a violation of 

any provision of this chapter if such person has been 
acquitted or convicted under any United States statute 
governing the sale or distribution of narcotic drugs, 
of the same act or omission which, it is alleged, 
constitutes a violation of this chapter." 


Title 21, Section 174 of U.S.C. provides: 


"Whoever fraudulently or knowingly imports or brings 
any narcotic drug into the United States or any 

territory under its control or jurisdiction, contrary 

to law, or receives, conceals, buys, sells, or in any 
manner facilitates the transportation, concealment, | 

or sale of any such narcotic drug after being imported 
or brought in, knowing the same to have been imported 
or brought into the United States contrary to law, or 
conspires to commit any of such acts in violation of the 
laws of the United States, shall be imprisoned not less than 
five nor more than twenty years, and, in addition, may 
be fined not more than $20,000. For a second or subse- 
quent offense (as determined under section 7237(c) of the 
Internal Revenue Code of 1954), the offender shall be 
imprisoned not less than ten nor more than forty years 
and, in addition, may be fined not more than $20, 000. 


“Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession of 
the narcotic drug, such possession shall be deemed 
sufficient evidence to authorise conviction unless the 
defendant explains the possession to the ESR ES of 
the jury." 
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Title 26, Section 4704{a) of U.S.C. provides: 


“General Requirement, -- It shall be unlawful for any 
person to purchase, sell, dispense or distribute narcotic 
drugs except in the original stamped package; and the 
absence of appropriate taxpaid stamps from narcotic 
drugs shall be prima facie evidence of 2 violation of 

this subsection by the person in whose possession the 
game may be found," 


Title 26, Section 7237(a) of U.S.C. provides in part: 


", . - For a third or subsequent offense, the offender 
shall be imprisoned not less than 10 nor more than 
40 years and, in addition, may be fined not more than 
$20, 000." 
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QUESTIONS PRESENTED 


1. Was a motion to suppress narcotics properly denied 
where the testimony established that appellant was ar- 
rested for drinking in public, and while searching the 
appellant for a knife, which the appellant told the officer 
he had on his person, the officer discovered and seized 
narcotics which appellant was carrying? 

2. Does the imposition of the minimum sentence allow- 
able under the narcotics statutes constitute cruel and un- 
usual punishment, where the convictions, in accordance 
with the statutes, were based upon appellant’s possession 
of narcotics? 

8. Was the appellant denied due process where he was 
prosecuted for violation of the federal narcotics laws, 
even though the facts also would have supported a prose- 
cution under the Uniform Narcotics Act? 


INDEX 


Counterstatement of the case. 


The first motion to suppress. 
The trial. 


Statutes involved 
Summary of argument. 
Argument: 
I. The motion to suppress was properly denied. 


II. The sentence imposed does not constitute cruel and 
unusual punishment. 


III. Appellant was properly prosecuted for violation of the 
federal narcotic laws. 


Conclusion. 
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United States Court of Appeals 


FoR THE District OF COLUMBIA CIRCUIT 
No. 18,875 


Louis R. HUTCHERSON, APPELLANT 
vY 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Louis R. Hutcherson was charged in a two-count indict- 
ment filed October 28, 1968, with violations of federal 
narcotic statutes, Title 26 U.S.C. § 4704(a) and Title 21 
U.S.C. §174. He was tried by a jury before Judge Mc- 
Laughlin of the District Court on December 17, 1968, and 
found guilty on both counts. After conviction the Govern- 
ment filed an information setting forth that appellant had 
been sentenced on two previous occasions for violations 
of the federal narcotic laws. On January 10, 1964, appel- 
lant was sentenced to ten years in prison on each count, 


(1) 


2 


sentences to run concurrently. Leave to appeal in forma 
pauperis was granted by the District Court. 


The first motion to suppress. 


On December 13, 1963, Chief Judge Matthew F. Mc- 
Guire, heard a motion to suppress the narcotics on behalf 
of appellant. The defense called as a witness Detective 
Thomas Didone of the Narcotics Squad of the Metropoli- 
tan Police Department. 

Detective Didone testified that just after noon, about 
12:21 p.m., on September 12, 1963, he and one Detective 
Seibert, while on duty were cruising in a police car in the 
area of the 1400 block of V Street in the District of 
Columbia. At that time Detective Didone saw the appel- 
lant walk into an alleyway. Didone thought he recognized 
the appellant. (1Tr. 9-11).* Didone and Seibert turned 
into the alley where Didone observed the appellant, who 
was about fifty feet away, take a bottle up from his 
pocket, take the top off, and drink from it. He said that 
he did not think the appellant had any narcotics on him 
at that time, and did not think that it was narcotics ap- 
pellant was drinking. Didone and Seibert drove closer and 
Didone saw that it was Thunderbird wine that the appel- 
lant was drinking, and saw the appellant putting the top 
back on the bottle. Didone approached the appellant and 
displayed his badge and asked the appellant if he knew 
that it was a violation of law to drink in the street or 
alley. The appellant replied in the affirmative. Didone 
then told the appellant that he was under arrest for drink- 
ing in public. Didone asked the appellant if he had a 
knife or any weapon on his person. The appellant said 
that he did. Appellant turned away from Didone and 
placed his hand under his shirt, and as he was turning 
Didone grabbed his forearm and told the appellant to 
wait, that he would get it, believing that appellant had 


1The designation 1Tr refers to the transcript of the pre-trial 
motion to suppress, and 2Tr. refers to the transcript of the trial. 
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started for the knife. Didone reached under appellant’s 
shirt to feel where the knife was and felt a lump between 
the elastic on his underdrawers and his belt, which turned 
out to be a glass vial containing twenty-eight capsules of 
heroin. Didone asked the appellant whether he drank and 
used narcotics, and the appellant said that he did. Didone 
again asked the appellant about the knife he said that he 
had, and this time appellant told him that it was in his 
back pocket, where Didone found a long yellow plastic 
knife. Didone said that appellant was standing with an- 
other person in the alley but that person was not drink- 
ing. Didone also testified that the primary reason that 
he and Seibert had stopped the cruiser was to arrest the 
appellant for drinking in the alley. Didone said he did 
recognize the appellant as a narcotics violator after they 
had stopped. (1 Tr. 12-16). 

The defense then called the appellant to testify. The 
appellant said that when he was arrested for drinking he 
did not resist arrest and that he had told Didone that he 
had a knife on his person. He said that Didone found 
narcotics behind his shirt. Appellant further said that 
there were other men in the alley who were drinking. 
(1 Tr. 17-18). On cross-examination appellant said that 
he had just been getting ready to drink when Didone ar- 
rived. He then admitted that he had been convicted in 
1956 and 1959 of violations of the federal narcotic laws, 
and also of petit larceny in 1955. (1 Tr. 18-19). 

The motion to suppress was denied. (1 Tr. 18-19). 


The trial. 


Appellant renewed his motion to suppress the narcotics, 
which was again overruled. (2 Tr. 8-5). 

The government’s evidence was short, direct, and 
strong. Detective Didone testified to substantially the same 
thing that he did at the hearing of the first motion to sup- 
press. (2 Tr. 14-18). Subsequent to Didone’s testimony 
concerning the appellant’s arrest, appellant again made a 
motion to suppress the narcotics, and it was again denied. 
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(2 Tr. 18). Didone continued his testimony and identi- 
fied the glass vial and twenty-eight gelatin capsules which 
he had found on appellant’s person. Didone said that at 
the time the capsules were taken from the appellant there 
were no Internal Revenue Stamps in any way, shape or 
form, in or about the vial or its contents and no stamps 
relative to narcotics around the scene. Didone advised the 
appellant that he was also charged with a violation of 
the Harrison Narcotic Act and that he had a right to con- 
tact a lawyer and have a trial, and anything that he said 
could be used against him. Didone said that the appellant 
told him that he used narcotic drugs and that there had 
been thirty-six capsules of heroin in the bottle, eight of 
which he had already used. Didone said that he per- 
formed a field test on the capsules which indicated the 
presence of narcotics, and then after marking the vial and 
its contents, locked them in his safe until he delivered 
them to the United States Chemist, William Butler. (2 
Tr. 19-22). 

On cross-examination Didone stated he had not seen 
the appellant sell, dispense, distribute or purchase nar- 
cotics, and did not know whether the appellant knew that 
the narcotics had been imported into the United States. 
(2 Tr. 22-24). 

William P. Butler was qualified as an expert chemist 
and testified that the twenty-eight capsules Didone had 
given to him contained a mixture of 12.31 percent heroin, 
3.47 percent quinine hydrochloride, and manitol. Butler 
testified that heroin is a derivative of opium and it is a 
narcotics drug. He said that he had had exclusive pos- 
session of the vial and capsules from the time that Didone 
had given them to him to the time of the trial when he 
turned them over to the Government prosecutor. (2 Tr. 
25-27). 

The government rested its case and appellant made a 
motion to dismiss the indictment for insufficient evidence 
which was denied. (2 Tr. 31). 
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The defense did not call any witnesses, and there was 
no defense offered. After instructions from the court the 
jury retired to deliberate at 2:39 p.m. and returned their 
verdict of guilty on both counts 46 minutes later. (2 Tr. 
60). 


STATUTES INVOLVED 


Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence-—Whoever fraudulently 
or knowingly imports or brings any narcotic drug 
into the United States or any territory under its con- 
trol or jurisdiction, contrary to law, or receives, con- 
ceals, buys, sells, or in any manner facilitates the 
transportation, concealment, or sale of any such nar- 
cotic drug after being imported or brought in, know- 
ing the same to have been imported or brought into 
the United States contrary to law, or conspires to 
commit any of such acts in violation of the laws of 
the United States, shall be imprisoned not less than 
five or more than twenty years and, in addition, may 
be fined not more than $20,000. For a second or sub- 
sequent offense (as determined under section 7237 (c) 
of the Internal Revenue Code of 1954), the offender 
shall be imprisoned not less than ten or more than 
forty years and, in addition, may be fined not more 
than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 

For provision relating to sentencing, probation, 
ete. see section 7287(d) of the Internal Revenue Code 
of 1954. (As amended July 18, 1956, ch. 629, title 
I, § 105, 70 Stat. 570.) 


Title 26 U.S.C. § 4704(a)—General requirement provides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
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the original stamped package or from the original 
stamped package; and the absence of appropriate tax 
paid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the per- 
son in whose possession the same may be found. 


Title 26, U.S.C., § 7237 (c) (1), provides in pertinent part: 


For purposes of subsection (a), (b), and (d) of 
this section, subsections (c) and (h) of section 2 of 
the Narcotic Drugs Import and Export Act, as 
amended (21 U.S.C., sec. 174), and the Act of July 
11, 1941, as amended (21 U-S.C. sec. 184(a), an of- 
fender shall be considered a second or subsequent of- 
fender, as the case may be, if he previously has been 
convicted of any offense the penalty for which is 
provided in subsection (a) or (b) of this section or 


+ , ded 
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in— 
Title 4, District of Columbia Code, Section 140, provides: 


The several members of the police force shall have 
power and authority to immediately arrest, without 
warrant, and to take into custody any person who 
shall commit, or threaten or attempt to commit, in 
the presence of such member, or within his view, any 
preach of the peace or offense directly prohibited by 
Act of Congress, or by any law or ordinance in force 
in the District, but such member of the police force 
shall immediately and without delay, upon such ar- 
rest, convey in person such offender before the proper 
court, that he may be dealt with according to law. 


Title 25, District of Columbia Code, Section 128, provides 
in pertinent part: 


(a) No person shall in the District of Columbia 
drink any alcoholic beverage in any street, alley, 
park, or parking;...* ° ° 


SUMMARY OF ARGUMENT 


Appellant was arrested for drinking in public. In re- 
sponse to the officer’s inquiry he told the officer that he 
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had a knife on his person. The appellant then turned 
away from the officer and slipped his hand under his 
shirt. The officer, thinking the appellant had started for 
the knife, grabbed appellant’s arm and said he would get 
it. The officer reached under the appellant’s shirt and 
found a glass vial containing 28 capsules of heroin. The 
only conflict in testimony concerned the officer’s testimony 
that appellant was drinking a bottle of wine, and appel- 
lant testified that he had not yet taken a drink but was 
just about to take one. There was no evidence of any 
subterfuge, or of a sham arrest. The seizure of the nar- 
cotics was incident to a lawful arrest, and the motion to 
suppress was properly denied. 

The law is well established that the imposition of the 
minimum sentence pursuant to the federal narcotic laws, 
following a conviction based upon the possession of nar- 
cotics, does not constitute cruel and unusual punishment. 

If the facts show a violation of two or more statutes, 
in the absence of a prohibitory statute, the prosecutor may 


elect under which he will prosecute. One committing acts 
constituting two offenses has no inherent right to be 
charged with the lesser. Appellant was not denied due 
process merely because he was prosecuted for violation of 
the federal narcotic laws, rather than being prosecuted 
for violation of the Uniform Narcotics Act. 


ARGUMENT 


I. The motion to suppress was Properly denied. 
(See 1 Tr. 12-16, 17-18; 2 Tr. 14-18) 


The evidence at the first motion to suppress and also 
at trial disclosed, essentially, that shortly after noon on 
September 12, 1968, Detectives Didone, and Seibert, 
while on duty, were cruising in their patrol car in the 
1400 block of V Street. That area is known to be a hang- 
out of narcotics peddlers, and they had received com- 
plaints concerning narcotics and people hanging around 
there. They cruised down V Street and turned into an 
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alley, where Detective Didone observed the appellant about 
fifty feet away, take a small bottle up to his mouth and 
drink from it. Detective Didone said that he did not 
think appellant had narcotics on him, nor did he think 
that appellant was drinking narcotics. The officers pro- 
ceeded down the alley as appellant was drinking, and 
drove up abreast of the appellant as he was putting the 
top back on the bottle which was labeled “Thunderbird” 
wine. Detective Didone showed his badge, and asked the 
appellant if he knew it was 2 violation of law to drink 
in the alley, to which appellant replied “yes.” Detective 
Didone told the appellant that he was under arrest for 
drinking in public, and asked him if he had a knife or 
weapon on his person. The appellant said he did and as 
he turned away from Detective Didone appellant slipped 
his hand under his shirt. Detective Didone grabbed ap- 
pellant’s forearm and told him that he would get it, think- 
ing appellant had started for the knife. Detective Didone 
reached under appellant’s shirt, felt a lump and removed 
it. It was a glass vial containing twenty-eight capsules of 
heroin. Detective Didone again asked the appellant about 
the knife, which appellant then said was in his back 
pocket, and Detective Didone found it . Detective Didone 
testified that the primary reason they stopped the cruiser 
in the alley was to arrest the appellant for drinking in 
public. (1 Tr. 12-16, 2 Tr. 14-18). 

Appellant did not testify at the trial but he did testify 
at the hearing on the first motion to suppress. He said 
that he did not resist when he was arrested for drinking, 
that he did tell Detective Didone that he had a knife on 
his person, and that the narcotics were found under his 
shirt. Appellant further testified that he had not yet 
taken a drink when he was arrested but was just about 
to take one, and that there were other men in the alley 
who were drinking. (1 Tr. 17-18). 

When appellant testified, he did not refute that De 
tective Didone had told him immediately that he was un- 
der arrest for drinking in public, nor did he claim that 
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he had protested when informed of his arrest for that 
purpose. Appellant did not, and does not now contend 
that Detective Didone started a random search of his 
clothing until he found narcotics. Indeed, appellant ad- 
mitted that he was arrested for drinking in public and 
that he told Detective Didone that he had a knife on his 
person. He does not deny that when he turned away and 
slipped his hand under his shirt, Didone grabbed his arm 
and found the narcotics. Appellant had full opportunity 
to explain the circumstances surrounding his arrest. 
Therefore, appellant’s position is this: He admits standing 
in the alley with a bottle of wine that he was about to 
drink; he admits being arrested for drinking in public, 
and telling Detective Didone that he was carrying a knife, 
which he was; and he does not dispute the circumstances 
in which the narcotics were found and seized. Neverthe- 
less, in the face of these admissions, which the evidence 
supports, he is asking this Court to believe that these 
were all fortuitous happenings enabling Detective Didone 
to engage in subterfuge. 

Detective Didone observed a misdemeanor committed in 
his presence. 25 D.C. Code § 128. This entitled him to 
arrest the appellant immediately, which he did, and the 
propriety of that arrest is beyond question. 4 D.C. Code 
§ 140. Of course, the search for the knife which resulted 
in the seizure of the narcotics was justified as it was inci- 
dental to a lawful arrest. As the Supreme Court just re- 
cently repeated in Preston v. United States, 376 U.S. 364 
(1964), at 836 ——: 


Unquestionably, when a person is lawfully arrested, 
the police have the right, without a search warrant, 
to make a contemporaneous search of the person of 
the accused for weapons or for the fruits of or imple- 
ments used to commit the crime. Weeks v. United 
States, 282 U.S. 388, 392 (1914) ; Agnello v. United 
States, 269 U.S. 20, 830 (1925). 


There is no evidence of subterfuge or a sham arrest. 
Appellant would have the police overlook all lesser of- 
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fenses committed by serious offenders on the theory that 
any arrest for something less than a serious offense was 
a mere sham or excuse to search. Appellant’s real com- 
plaint is that a responsible and experienced officer en- 
forced the law and in the process of committing a mis- 
demeanor, appellant got caught in a far more serious 
crime. 


IL. The sentence imposed does not constitute cruel and 
unusual punishment. 


Appellant maintains that the ten year sentence imposed, 
although the minimum sentence permitted by the statutes 
(26 U.S.C. § 4704(a) ; 21 U-S.C. § 174; 26 U.S.C. § 7287), 
constitutes cruel and unusual punishment because the 
convictions were based upon appellant’s possession of nar- 
cotics. 

This contention has already been decided against appel- 
lant’s position. Harris v. United States, 359 U.S. 19 
(1959). This same issue was also involved in the recent 
case of Lloyd v. United States, No. 18049, affirmed by 
order dated July 3, 1964. 

The validity of the federal statutes, which prohibit the 
sale and possession of narcotics, and their prescribed sen- 
tences has been upheld by every court which has had 
occasion to rule on them. Gore v. United States, 100 U.S. 
App. D.C. 815, 244 F.2d 763, affmd, 357 U.S. 386 (1958) ; 
McMurray v. United States, 298 F.2d 619 (10th Cir. 
1961), cert. denied, 369 U.S. 860 (1962) (40 year sen- 
tence upheld); Halprin v. United States, 295 F.2d 458 
(9th Cir. 1961) (10 year sentence); Smith v. United 
States, 273 F.2d 462 (10th Cir. 1959) (total sentence of 
52 years upheld) ; Oliver v. United States, 290 F.2d 255 
(8th Cir. 1961), cert. denied, 368 U.S. 850 (1962) ; 
United States v. Buia, 236 F.2d 548 (2d Cir. 1956). If 
the prescribed penalty appears too severe, “this remedy 
must be by act of Congress, not by judicial legislation 
under the guise of construction.” Blockburger v. United 
States, 284 U.S. 299 (1932). The case of Robinson v. 
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California, 370 U.S. 660 (1962), relied upon by appellant 
affectively refutes the proposition that appellant’s sentence 
constitutes cruel and unusual punishment. While the 
Court in Robinson condemned a statute which imposed a 
penalty upon a condition rather than a criminal act, the 
Court emphasized that it did not intend to compromise 
the right of the State to prosecute addicts accused of 
crime—including crimes involving the importation, pur- 
chase, use, possession, sale and concealment of narcotics. 
370 U.S. at 664, 666-668. It is thus manifest that Robin- 
son supports the constitutional validity of the penalty im- 
posed upon appellant, and of the statutes which allow 
that penalty. 


III. Appellant was properly prosecuted for violation of 
the Federal Narcotic Laws. 


Appellant complains that he was denied due process 
because the United States Attorney charged him with 
violation of the federal narcotic laws as opposed to charg- 


ing him with a violation of the Uniform Narcotics Act 
(38 D.C. Code § 402). This contention is patently with- 
out merit, and was also made in Lloyd v. United States, 
supra. The United States Attorney for the District of 
Columbia is charged with the duty of prosecuting all vio- 
lations of federal statutes and certain violations of the 
District of Columbia Code, if such violations occur within 
the territorial limits of the District of Columbia. Cir- 
cumscribed only by the exercise of sound discretion he is 
vested with complete control over the proceedings until 
the time of trial. If the facts show a violation of two or 
more statutes, in the absence of a prohibitory statute, he 
may elect under which he will prosecute. Clemmons v. 
United States, 187 F.2d 302 (4th Cir. 1948); Deutsch 
v. Aderhold, 80 F.2d 677 (5th Cir. 1935). One commit- 
ting acts constituting two offenses has no inherent right 
to be charged with the lesser. Boggs v. Raines, 273 F.2d 
686 (10th Cir. 1959) ; Ehrlich v. United States, 288 F.2d 
481 (5th Cir. 1956) ; cf. Berra v. United States, 851 U.S. 
181 (1955). 


12 
CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davi C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOSEPH A. LOWTHER, 
GERALD E. GILBERT, 
Assistant United States Attorneys. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 18, 375 


LOUIS R. HUTCHERSON 
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Ve 
UNITED STATES OF AMERICA 


Appellee 


REPLY BRIEF FOR APPELLANT 


lL. The Arrest Here Was a Sham for a Search, and Hence Was Dlegal 

Both in its presentation of facts and recitation of authorities, 
the Government has avoided discussion of the central issue on this appeal --- 
whether incriminatory evidence must be excluded where it appears that an 
arrest for a minor and unrelated misdemeanor was used as a pretext for 


the ensuing search. Thus, the Government cites Preston v. United States, 


376 U.S. 364 (1964) for the proposition that where a person is lawfully 


arrested, the police have a right, without a search warrant, to make a 
contemporaneous search of the person of the accused for weapons or for 


1/ 
the fruits of or implements used to commit the crime. ~ This conclusionary 


statement completely overlooks the well-established rule that where an 


OO 
1/ Appeliee’s Br., p- 9. 
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arrest is a sham for making < search, the arrest itself (as well as the 

ensuing search) is unlawful. Henderson v. United States, 12 F. 2d 528 

(4th Cir. 1926), The Government's assumption of a valid arrest in this 

case begs the question to be decided by this Court: whether the search of 

Appellant was reasonable within the meaning of the Fourth Amendment, in 

light of the strong factual showing in the record that a minor misdemeanor 

was here used as an excuse for searching for evidence of suspected narcotics. 
The issue of reasonableness in this case must be pean by 

a careful examination of all the facts and circumstances. In this connection, 

the Government seems less than candid in stating that there ae no evidence 


2/ 
"of any subterfuge, or of a sham arrest."'~ Such a statement ignores 


testimony of Detective Didone, an experienced Narcotics Officer, to the 


effect that: 


(1) he was cruising in a Narcotics Squad car in an © 
area known to be a hangout of narcotic peddlers and 
addicts (P. Tr. 16); = 

(2) his sole mission was looking for violators of 
narcotics laws in an area where complaints were 
received by the Narcotics Squad (Tr. 24); 

(3) he became interested in the behavior of the 
Appellant after he recognized him as a past 


violator of narcotics laws (P. Tr. 12); 


27 Appellee's Br., p. 7. 


3/ "P. Tr." refers to the transcript of the hearing on Motion for Suppres- 
sion of Evidence, "Tr." refers to the transcript of the trial. 
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{4) he admitted that he did nor normally cruise the 

streets looking for people drinking in public (Tr. 24) 

and would not normally have arrested a person for 

drinking in public (P. Tr. 16); 

{5} he did not bother to arrest or even question the 

other three men in the alley (whom Appellant testified 

were drinkins) (P. Tr. 16). 
Thus, Didone's testimony atone pointe directly to a conclusion that the 
arrest in this case was in fact incidental to his search for suspected narcotics 
of a person whom he recognized as a past narcotics law violator, 

The Government argues that Appellant would have the police over- 
look all lesser offenses committed ty serious offenders on the theory that 


any arrest for something less than a serious offense is 2 mere sham or 


5/ 
excuse to search. On the contrary, however, Appellant merely contends 


that to uphold the legality of a minor misdemeanor arrest deliberately used 
as a means of searching for suspected evidence of a felony would make a 
mockery of the guarantees of the Fourth Amendment, The Supreme Court's 
comment on the importance of strict observance of the restraints imposed 
on the police by the Fourth and Fifth Amendments in Gouled v. United States, 


255 U.S. 298, 304 (1921), is in point: 
"It has been repeatedly decided that these Amendments 


should receive a liberal construction, so as to prevent 
stealthy encroachment upon or ‘gradual depreciation’ of 


ee 
4/ Appellant testified that he had not yet taken a drink when he was 
arrested (P. Tr. 18). 


5/ Appellee's Br., pp. 9, 10. 
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the rights secured by them, by imperceptible practice 

of courts or by well-intentioned but mistakenly over- 

zealous executive officers." 
Here, this Court is called upon by the Government to justify the violation of 
a constitutional right by subterfuge. See Taglavore v. United States, 291 F.2d 
262, 266 (9th Cir. 1961). 


ll. The Search Was Not Reasonably Incidental to the Arrest 
In its limited discussion of the second point raised on this appeal, 


the Government misconstrues Appellant's position and once again fails to 
discuss all the facts surrounding the arrest and the ensuing search The 
Government gratuitousiy states that Appellant "does not contend that Detec- 
tive Didone started a random search of his clothing until he found narcotics. 8/ 
Contrary to the Government's interpretation of his position, Appellant does 
contend that the facts indicate that Didone intended to make a general, random 
search for narcotics --- a search which ended upon discovery of narcotic 
capsules in the little space between Appellant's underdrawers and the belt 

of his pants. 

The Government fails to discuss two factors, specifically men- 
tioned in Appellant's brief, which underscore the view that the primary 
purpose of Didone's search was to find concealed narcotics which he sus- 
pected to be on Appellant's person rather than to uncover a weapon which 


might be used to evade arrest: 


(1) the obvious recognition by Didone, an experienced 


narcotics officer, of the likelihood of the use of the’ 


6/7 Appellee's Bre, pe 9 
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elastic band on a pair of underdrawers as a place for 

concealing narcotics; and, 

(2) the extended conversation engaged in by Didone 

with Appellant centering on the subject of narcotics 

(P. Tr. 16, T=. 20-21) before he even inquired again 

about the whereabouts of the knife. 
The above circumstances cast serious doubt on the validity of Didone's pur- 
ported purpose in searching the person and underclothing of Appellant, namely, 
a fear that Appellant --- who had not resisted arrest --- would use a knife in 


an attempt to escape from the penalties of a misdemeanor violation. 


Il. Imposition of a Ten-Year Minimum Sentence for Mere Possession of 
Narcotics by a Drug Addict Constitutes Cruel and Unusval Punishment 


Once again, the Government misconstrues Appellant's position, 
and upon the basis of its erroneous assumption, proceeds to cite cases 
which are not germane to the issue raised by Appellant. The Government 


states that Appellant's contention of cruel and unusual punishment is based 


7 
solely on the imposition of a ten-year sentence for possession of narcotics — 


and cites Harris v. United States, 359 U.S. 19 (1959) as authority against 
this contention. Contrary to the Government's assumption, Appellant 
contends that it is cruel and unusual punishment to impose a ten-year 


sentence on a chronic drug addict for possession of narcotics where his 


possession of drugs was merely symptomatic of his addiction. In none 


7/ Appellees Br., p. 10. 


m/s 


of the cases cited by Government was this point explicitly passed upon by 
the courts. “ 

In Robinson v. California, 370 U.S. 660 (1962), the Supreme 
Court held that a statute which made the condition of narcotics addiction 
a criminal offense was cruel and unusual punishment within the meaning 
of the Eighth Amendment. Although not directly presented with the question, 
the Court in Robinson in dictum expressed concern with the constitutionality 
of a criminal statute inflicting punishment for mere possession of narcotics 
where no distinction is made between drug addicts and those who traffic in 


and profit from their addiction. The Government's conclusion that it is 


9/ 
"manifest'' ~ that Robineon supports the constitutional validity of a statute 


which in effect makes the symptom of an illness a crime is inconsistent with 
the Court's statements concerning criminal liability for illness (370 U.S. at 


666): 
"It is unlikely that any State at this moment in history 
would attempt to make it a criminal offense for a person 
to be mentally ill, or a leper, or to be afflicted with a 
venereal disease. A State might determine that the 
general health and welfare require that the victims | 

of these and other human afflictions be dealt with 

by compulsory treatment, involving quarantine, 


8/ Appellant is aware that, as pointed out in Appellee's Brief, this Court 

on July 3, 1964 (since the filing of Appellant's opening brief) announced 
a per curiam decision in Lloyd v. United States, D.C. Cir. No. 18049, in 
which, inter alia, the issues raised above and in Section III of Appellant's 
opening brief were also presented, However, in view of the fact that neither 
of these issues was discussed in Lloyd and the importance of the constitu- 
tional questions involved, Appellant respectfully urges this Court to reexamine 
both issues in the context of the factual situation here presented, 


9/ Appellee's Brief, p. 11. 
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confinement, or sequestration. But, in the light of 
contemporary human knowledge, a law which made 
a criminal offense of such a disease would doubtless 
be universally thought to be an infliction of cruel and 
unusual punishment in violation of the Eighth and 
Fourteenth Amendments. .. ." 


Thus, the Supreme Court's decision in Robinson is completely consistent 
with the argument advanced here that the possession of narcotics by a chronic 
drug addict, being a non-volitional act occurring as a compulsive reaction to 
mental illness, should be viewed in a different light from the possession of 
narcotics by a person not addicted thereto. 


IV. The Form and Structure of the Feder2l and District of Columbia 
Statutes rived Appeliant of 1 Protection of the Laws 


The Government aiso misunderstands Appellant's position as to 
the option given to the United States Attorney of prosecuting Appellant under 
either of two statutes prescribing widely varying punishments where either 
offense can be proved by the same fact. Appellant does not contend, as the 
Government seems to imply, 10h a oe the United States Attorney has abused 
his discretion, but rather that the grant of discretion to prosecute for either 
of two offenses on the basis of the identical fact, i.e., mere possession of 
narcotics, is unconstitutional. 

The cases chiefly relied upon by the Government on this issue 
are readily distirguishable from the facts now before this Court. Neither 
Clemmons v. United States, 137 F. 2d 302 (4th Cir. 1943) nor Deutsch v. 
Aderhold, 80 F. 2d 677 (5th Cir. 1935) is in point, as each involved more 
than one fact, bearing on more than one possible offense, to be considered 
by the United States Attorney in making a decision regarding prosecution. 


Similarly, both Boggs v. Raines, 273 F. 2d 636 (10th Cir. 1959) and 


ee 
10/ Appellee’s Brief, p. 11. 
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Ehrlich v. United States, 238 F. 2d 481 (Sth Cir. 1956) refer to acts, not 
the same identical act, constituting two offenses. That the Court in Ehrlich 
was conscious of this distinction is apparent from its citation of United States 
v- Beacon Brass Co,, 344 U.S. 43 (1952) and Rosenberg v. United States, 
346 U.S. 273 (1953). In Rosenberg, the Supreme Court cited with approval 
its language in Seacon Brass Co.: 

"At least where different proof is required for each 


offense, a single act or transaction may violate more 
than one criminal statute." (346 U.S. at 294) 


Here, proof of an identical act is made the basis of the separate offense 


proscribed by the two statutes. 

In Berra v. Uniicd States, 351 U.S. 131 (1955), the dissenting 
Opinion of Mr. Justice Biack, in its discussion of a question not reached in 
the majority opinion, strongly criticized statutes proscribing identical 
conduct on the basis of the same proof but with widely varying degrees of 
punishment as a ‘congressional delegation of such vast power to the prose- 
cuting department [as to] raise serious constitutional questions, '"' and stated 


(351 U.S. at 139, 140): 


"A basic principle of our criminal law is that the 
Government only prosecutes people for crimes under 
statutes passed by Congress which fairly and clearly 
define the conduct made criminal and the punishment 
which can be administered. This basic principle is 
flouted if either of these statutes can be selected as the 
controlling law at the whim of the prosecuting attorney 
or the Attorney General, ... 


“The Government's contention here also challenges our 
concept that all people must be treated alike under the 
law. This principle means that no different or higher 
punishment should be imposed upon one than upon another 
if the offense and the circumstances are the same. It is 


true that there may be differences due to different 

appraisals given the circumstances of different 

cases by different judges and juries. But in these 

cases the discretion in regard to conviction and 

puzishment for crime is exercised by the judge and 

jery in their constitutional capacities in the admin- 

istration of justice." 

The foregoing quotation is an apt description of the combination 
of the federal and the District of Columbia narcotic laws, as a result of 
which the United States Attorney is given virtually unlimited discretion to 
prosecute under statutes prescribing widely varying punishments on proof 
of the identical fact. 

Conclusion 

For the foregoing additional reasons, the judgment of the Court 

below should be reversed. 


Respectfully submitted, 


Aloysius B. McCabe 
800 World Center Building 


Washington, D.C. 20006 


Attorney for Appellant 
(Appointed by this Court) 


July 29, 1964 
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PETITION FOR REHEARING EN BANC 


On March 18, 1965 a division of this Court announced its opinion 
affirming the conviction here under review, with one member of the panel 
concurring and Chief Judge Bazelon dissenting in part. Appellant, Louis 
R. Hutcherson, by his undersigned attorney, respectfully requests the 
Court to rehear and reconsider en banc the important and still largely un- 
settled questions raised in this case, and in support of his petition respect- 
fally states as follows: 

On this appeal Appellant has urged three distinct errors, each 
bearing directly on important constitutional rights of the growing number of 


persons arrested in the District of Columbia for violation of the narcotics 


-2- 


laws.* Appellant has contended (1) that the government's only evidence 


was obtained as a result of a sham arrest for a minor unrelated mis- 
demeanor, in violation of the Fourth Amendment; (2) that he was denied 
the due process guaranteed by the Fifth Amendment by virtue of the fact 
that his local arrest by a Metropolitan Police officer solely for possession 
of drugs was made the foundation for a later indictment under federal 
statutes designed to deal with narcotics importers and traffickers, thereby 
automatically subjecting him to significantly more severe punishment than 
he would have received for the same offense under the District of Columbia 
Code; and (3) that the imposition of a ten-year prison sentence was, under 
the circumstances disclosed by the record, a cruel and unusual punishment 
within the prohibition of the Eighth Amendment, 

Appellant respectfully submits that en banc rehearing and recon- 
sideration is warranted in view of the disposition by the sitting division of 
all three of the foregoing contentions, but particularly so because of the 
result reached in the majority and concurring opinions as to the second 
issue on appeal, the general importance of which is readily Sen from 
the detailed analysis of the problem set forth in the piecenting opinion of 
Chief Judge Bazelon. Accordingly, this petition will be principally directed 


to that issue. 


*Former D, C, Chief of Police Murray estimated in September, 1962 
that Washington, D. C. "averages 250 to 275 persons arrested for drug 


offenses each year."' Proceedings, White House Conference on Narcotic 
and Drug Abuse, G.P.O., 1962, p. 60. : 


The Due Process Problem 


Appellant, shown clearly by the record to be one of those “unfor- 


tanates who surrender to the appetite for drugs" (concurring op., p- 13), * 
was arrested in the District of Columbia by a Metropolitan Police officer 
solely for possession of 28 capsules containing heroin hydrochloride. 
immediately after finding on Appellant's person a "small glass vial con- 
taining capsules of white powder” the arresting officer told him that he would 
be charged with violation of the Harrison Narcotics Act, 26 U.S.C. §4704(a), 
one of the two basic federal statutes designed to curtail the illegal impor- 
tation of narcotics into the country and their sale or distribution to addicts 
(Tr. 20). Appellant was subsequently indicted and tried not only for viola- 
tion of the Harrison Act but also under the other principal federal statute, 
the Importation of Narcotics Act, 21 U.S.C. §174. At his trial, the 
government offered no evidence indicating that Appellant directly or in- 
directly had participated in either the importation or sale of drugs or that 
the heroin found on his person was for any purpose other than to satisfy 

his personal requirements, and on cross-examination its witnesses speci- 
fically disavowed the possession of any such evidence (Tr. 22-29). Because 
of its failure to do so, Appellant moved at the close of the government's 
case to dismiss both counts of the indictment (Tr. 31). The trial judge 
denied this motion, presumably because both federal statutes provide that 
¥At sentencing the trial judge commented that “it is conceded, I believe, 


there is no question that the defendant is an addict and has been an addict 
for a considerable period of time" (Tr. 68). 
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mere unauthorized possession of drugs is prima facie evidence of impor- 


tation and sale (Tr. 31). 


Thereupon, Appellant, who had been twice previously convicted 


under one or both of the federal statutes, was again convicted and sen- 
tenced, without benefit of parole, pardon or suspension of Bentences to the 
statutory minimum penalty under the repeat-offender provisions of 26 
U.S.C. §7237, namely, ten years' imprisonment. In sentencing Appellant 
the trial judge noted that the Court had "no discretion in the a eeeck " and 
was "under the mandatory requirement of imposing at least a sentence of 
ten years" (Tr. 67). 

In contrast to the foregoing disposition of the case, if Appellant had 
been convicted under the provisions of the District of Columbia Code pro- 
hibiting unauthorized possession of narcotics, D. C. Code §33-402(a), he 
could, as a first offender under that statute, have received a maximum 
sentence of not more than a year in prison.* Indeed, even if he had had a 
prior record of violations of the District of Columbia Code narcotics pro- 
visions, he would have been subject at most to a maximum ten-year prison 
term, with no prohibition against parole, pardon, or suspension of sentence. 
Thus the overlapping scheme of the federal and local narcotics statutes gave 
the United States Attorney absolute discretion in this case to prosecute 
Appellant for the same act (unauthorized possession of drugs) under either 
of two sets of laws carrying widely disparate penalties. The repeat- 
¥The repeat-offender provisions of Section 33-423 apply eae to persons 
who have committed a prior offense under "any provision of this chapter, 
or any regulation made by the Commissioners of the District of Columbia, 


under authority of its sections, for which no specific penalty is otherwise 
provided. "' 


=Ge 
offender provisions of the federal statutes compounded the significance of 
that option by depriving the trial judge of any minimum sentencing discre- 


tion in the event that the U. S. Attorney chose, as he did, to proceed under 


the more stringent of the statutes. 
The Majority Ruling 


As recently stated by Chief Judge Bazelon in another case, the 


issues of due process and equal protection* arising from the vastly differ- 
ent application of the federal and District of Columbia narcotics statutes 
to facts such as those presented in this appeal are "both difficult and dis- 
turbing."** Nevertheless, the majority and concurring opinions of the 
panel in this appeal dismiss as "untenable" and as “hair splitting judicial 
sophistries” Appellant's contention that any grant by Congress of unlimited 
discretion to the U. S. Attorney to prosecute for either of two offenses in- 
flicting widely varying punishment on proof of the identical fact, i.e., the 
mere possession of narcotics, would be unconstitutional. Indeed, the 


majority opinion dismisses the problem simply by stating (majority op., 


*This Court has held that the due process guarantee of the Fifth Amend- 
ment implies equal protection of the laws. Hamilton National Bank of 
Washington v. D. C., 85 App. D.C. 109, 176 F. 2d 624 (1949), cert. 
den., 338 U.S. 891. 


**Dissent from denial of rehearing en banc, Lloyd v. U.S., No. 18, 049, 
Nov. 6, 1964, Slip Op., p. 6, petition for certiorari pending, Sup. Ct. 
No. 743 Misc. Appellant is aware that the issue raised above is sub- 
stantially similar to that presented in Lloyd, The petition for rehearing 
en banc in Lloyd was denied by a per curiam order, with Circuit Judges 
Bazelon, Fahy, Washington and Wright stating that they would grant the 
petition and with a dissenting opinion by Chief Judge Bazelon wherein he 
referred to the issues as "substantial constitutional questions which have 
been presented to this court with increasing frequency." Slip Opinion, 
pe 2. 
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p. 7) the obvious truth that ''a defendant has no constitutional right to elect 
which of two applicable statutes shall be the basis of his indictment and 
prosecution" and citing a Fifth Circuit case, Deutsch v. Aderhold, 80 F. 2d 
677 (5th Cir. 1935), upholding a prosecutor's right to elect between dif- 
ferent avenues of prosecution where more than one act, constituting more 
than one possible offense, had to be considered. 


The concurring opinion gives even more summary consideration to 


the due process issue, first by suggesting that Appellant has no standing to 


raise it in this appeal* and then by reading into the Supreme Court's ex- 
plicit decision not to reach the issue in Berra v. U. S., 351 U.S. 131 (1956) 
an implied rejection of the dissenting opinion by Justice Black to the effect 


that equal protection and due process are violated in any situation where 


*The concurring opinion's underestimation of the practical effect here of 
the choice of indictment on Appellant's term of imprisonment is apparently 
due in part to a misreading of §33-423, the repeat-offender provision of the 
D. C. Code. As noted above, if Appellant had been charged under the D. Cc. 
Code he would not have been subject to sentence as a repeat-offender, since 
his previous narcotics convictions were for violation of other statutes. 
Where a legislature desired to include convictions under federal narcotics 
statutes as prior offenses in the determination of whether a person who 
violated the local narcotics law was a repeat offender, it explicitly so 
provided. See Md. Code Ann., Art. 27 §300 (1964). Moreover, in 1952, 
Congress failed to enact a bill which sought to amend the D. C. Code so as 
to treat violations of the federal narcotics laws as prior offenses for pur- 
poses of the repeat-offender provisions of the D. C. narcotics statutes. 

See Sen, Rep. No. 1982, 82nd Cong., 2d Sess. 6, 35 (1952). 

Even if Appellant had been classed as a repeat offender for pur- 
poses of the D, C. Code, moreover, the possibility of parole or less than 
the maximum sentence which would have been presented was more than 
adequate to confer "standing" on Appellant to raise the issue, as noted in 
Chief Judge Bazelon's dissent (dissenting op., p- 20, n. 15). 
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the threshold decision of whether to punish the same act as either a felony 
or misdemeanor is reposed in the District Attorney, rather than the judge 
and jury, as a result of inherently different judgments concerning the 
gravity of the offense contained in two overlapping statutes applying to the 


same conduct, * 


Reasons for Rehearing En Banc 


The constitutional and procedural infirmities inherent in a carte 
blanche authorization to the United States Attorney to prosecute a person 
arrested in the District of Columbia by a local police officer for mere 
possession of narcotics in an amount not inconsistent with his addiction** 
for either a misdemeanor carrying as little as a one-year maximum penalty, 
on the one hand, or a felony carrying as much as a ten-year minimum sen- 
tence without parole, on the other, are more than adequately established 


in the dissenting opinion of Chief Judge Bazelon in this case (pp. 16-25), 


*In Berra, the Supreme Court refused to reach this issue and explicitly 
limited the grant of certiorari to the question of whether it was error for 
the trial judge to refuse to instruct the jury that a verdict of guilty of the 
lesser offense" would be permissible. 350 U.S. 910 (1955). It is well 
established that the Supreme Court's limitation of a grant of a petition for 
writ of certiorari toone issue imports no expression of opinion upon the 
merits of other issues in the case. Cf. United States v. Carter, 260 U.S. 
482, 490 (1923). Furthermore, as Chief Judge Bazelon observed, the 
choice between felony and misdemeanor in Berra did not have as serious 
consequences as the choice involved here since the trial judge could have 
imposed the penalties provided by the misdemeanor statute upon conviction 
of the felony charge if he was convinced that the prosecutor was mistaken 
in charging a felony. Dissenting op., pp. 19-20. 


**The 28 capsules of heroin found on Appellant's person constituted at most 
only a few days' supply of the average addict's needs. See Narcotics Re- 
guiation, 62 Yale L. J., 751, 758, n. 48 (1953); cf. Lloyd v. U. S., No. 
18, 049, Nov. 6, 1964, Slip Op., p. 2 (dissenting opinion). 
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and constitute a compelling basis for plenary consideration and resolution 
of the matter by this court en banc. The fundamental importance of this 
issue to the constitutional rights of every addict who is prosecuted in the 
District of Columbia is clearly indicated by the situation here presented -- 
but for the "choice" of indictment under the unmitigatedly stringent federal 
narcotics statutes Appellant would have already served the maximum 
possible sentence for violation of the District of Columbia narcotics law. 

Not only is this unresolved legal issue being presented with in- 

creasing frequency to this court, as noted by Chief Judge Bazelon in his 
dissent in the Lloyd case, supra, but it is also of increasing importance to 
members of the District Court in ruling upon defense objections in similar 
cases. Indeed, at least one member of the District Court, Judge Youngdahl, 


recently deferred action on a motion for acquittal in a narcotics case 


pending "an express holding in [this appeal] which will be dispositive of 


this matter."" See Washington Daily Law Reporter, December 28, 1964, 
p. 2194. 

Finally, although Appellant argued on his appeal that he was denied 
equal protection of the law and due process because of the wide latitude 
given the United States Attorney in choosing between prosecution under the 
District of Columbia Code and the federal narcotics statutes on the facts of 
this case, Chief Judge Bazelon's dissent exposes an additional error which 
the Court should consider en banc even if it ultimately disagrees with 
Appellant's position on the narrow constitutional issue presented, namely, 


the prosecutor's apparent failure in this case to make his indictment 
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decision “upon a rational basis with due regard to statutory meaning and 
intent."* Dissenting op., p. 22. This additional issue arises from the fact 
that, in electing to indict and prosecute Appellant under both of the two 
federal statutes aimed at rooting out drug importation and sale, the United 
States Attorney in this case apparently acted at variance with the adminis - 
trative standards for the making of such decisions established in the United 
States Attorney's Manual promulgated by the Attorney General himself and 
cited, in part, in Chief Judge Bazelon's dissent (pp. 22-3). Logically 
enough, the Manual is explicit in its admonition to the several United States 
Attorneys that the federal narcotics statutes are normally to be used against 
traffickers "and not the mere addict possessors, " and that prosecution of 
addict possessors is to be left for disposition under the local laws.* Such 
instructions are, of course, entirely consistent with the significantly 


heavier penalties provided for in the federal statutes and the legislative 


*The Commissioner of Narcotics recently reported that it is not the policy 
of the Bureau of Narcotics to advocate jail treatment of drug addicts and 
that its enforcement activity is directed toward the illicit trafficker. He 
stressed the fact that. . . the Bureau does not concentrate its efforts 

on making possession-type cases against narcotic addicts. The enforce- 
ment effort of the Bureau is directed against the international and the 
interstate traffickers. In fact, 85 to 90 percent of the defendants prose-~ 
cuted in the U. S. district courts for narcotic violations involve the illegal 
sale or smuggling of narcotics. Of the remaining 10 to 15 percent of cases 
which involve possession of narcotics, the quantities indicate clearly that 
the defendant is a trafficker and not merely an addict in possession of his 
own supply... ." Hearings Before the Permanent Subcommittee on 
Investigations of the Senate Comm. on Government Operations, 88th Cong., 
2a Sess., Pt. 3, p. 836 (1964). 
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history of those provisions* as well as the substantive offenses of traf- 


ficking and importation which these statutes are intended to penalize, ** 


They are, however, entirely inconsistent with the facts disclosed by the 


record in this case, wherein not one iota of evidence was introduced to 
show that Appellant was a trafficker or an importer rather than a victim 
of narcotic traffic, On those facts the United States Attorney's decision to 
invoke the double-barrelled "elephant gun" provided by the stringent federal 


statutes against Appellant appears to have been a clear abuse of his 


*For instance, at the time the Narcotic Drugs Import and Export Act was 
amended in 1951 to provide the heavier penalties which were automatically 
imposed on Appellant in this case, Representative J. G. Donovan, one of 
the sponsors of the legislation in the House, testified as follows: 
"{T]Jhis bill is not intended to make a police force of the 

Narcotics Bureau of the Treasury Department whose task 

is to apprehend addicts. This is a two-pronged problem, 

addicts and traffickers. This bill is directed at traffickers. 

Addiction cure is a local state problem more than it is a 

federal problem... " Hearings Before Subcommittee of 

the Committee of Ways and Means on H. R. 3490 and H. R. 

348, 82nd Cong., 1st Sess. 55 (1951), cited in Narcotics 

Regulation, 62 Yale L. J. 751, supra, at p. 778. 


*&The presumption provisions of the federal narcotics statutes, which 
authorize conviction of the substantive offenses of trafficking and importing 
solely on evidence of possession do not purport to authorize prosecution on 
this narrow base. Rather, the element of possession under the federal 
statutes is merely a procedural device enacted by Congress to overcome 

the practical difficulties of proving illegal importation and trafficking. See 
Lloyd v. U. S., supra, p. 18, n. 7. The D, C. narcotics statute, on the 
other hand, makes possession of narcotic drugs in and of itself a substantive 
offense. 
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prosecutorial discretion® even on the dubious assumption that the wide 
disparity in punishment for the same act provided by the local and federal 
statutory schemes is not in and of itself inherently unconstitutional. 
t 

The Sham Arrest Issue 

The Court is also respectfully requested to reconsider and rehear 
en banc the sitting division's disposition of Appellant's contention that his 
arrest was merely a pretext for what proved to be a successful narcotics 
search. As the facts summarized in the opinion of Chief Judge Bazelon 
demonstrate, this issue is by no means insubstantial. Moreover, the 
majority's rejection of the alleged error appears to have been based at 
least in part on the views set forth in the concurring opinion that it is im- 


proper as a matter of law for an appeals court "'to question [a narcotics] 


officer's motives for his official actions, “ and that whenever a police officer 


observes overt criminal conduct warranting a misdemeanor arrest ''the 
fact that the officer suspects other violations not manifest at the time... 
is totally irrelevant." (concurring op., p. 8)** 


*For a critical commentary on the pervasiveness and seriousness of the 
problems of increased and unbridled prosecutorial discretion under federal 
and state narcotics legislation, see Lindesmith, THE ADDICT AND THE 
LAW, 83-86 (Indiana University Press: 1965). 


**The concurring opinion also relies heavily upon the argument that the 
police officer would have been guilty of a misdemeanor had he failed to ar- 
rest Appellant for drinking wine in public. However, this court can take 
official notice of the fact that it is the actual practice of police to exercise 
substantial discretion where the commission of minor misdemeanors is in- 
volved. See Kadish, Legal Norm and Discretion in the Police andSentencing 
Processes, 75 Harv. L. Rev., 904, 906-908 (1962). Indeed, the arresting 
officer here --a narcotics squad detective --testified that he does not nor- 
mally arrest persons for drinking in public, and his testimony in this re- 
spect is fortified by the fact that he did not bother to arrest or even ques- 
tion the three other men in the alley whom Appellant testified were drinking 
P, Tr. 14, 16). 
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Appellant respectfully submits that the rule of law suggested in the 
foregoing excerpts from the concurring opinion in this case is inconsistent 
with the established and salutary principle that a police arrest, even if 
valid for other purposes, may not be used as a pretext for a search which 
would but for the arrest have violated the Fourth Amendment. White v. 
U. S., 106 App. D.C. 246, 271 F. ed 829 (1959). Since the determination 
in any case of whether the arrest was in fact a pretext for an improper 
search is essentially a subjective inquiry into the motives of the arresting 
officer, the concurring opinion's characterization of such motives as 
“totally irrelevant" would also appear to be in fundamental conflict with 
the holding in White and with other cases to the same effect cited in Appel- 
lant's brief and in Chief Judge Bazelon's opinion (pp. 15-16). 
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The Cruel and Unusual Punishment Issue 


The third issue on which Appellant requests reconsideration en banc 


is his contention, related in an ultimate sense to the principal argument 
advanced in this petition, that a ten-year minimum jail sentence following 
a conviction based solely on evidence showing addict drug possession con- 
travenes the cruel and unusual punishment prohibition of the Eighth Amend- 
ment. The record in this case is unusual to the extent that here the cross- 
examination of the government witnesses established affirmatively that the 
government had no evidence indicating that Appellant's possession of the 
unauthorized narcotics was for any other purpose than to feed his own 


craving for drugs. This total absence of evidence inconsistent with 
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Appellant's addict status, as well as the apparent disregard by the United 
States Attorney of the administrative standards for prosecution of mere 
addicts set forth in the United States Attorney's Manual, provide ample 
basis, in Appellant's view, for this Court to remand the case for further 
inquiry into the serious Eighth Amendment issue posed by the gross dis- 
parity between the act here involved and the punishment meted out for that 
act. 

Conclusion 


For the foregoing reasons it is respectfully requested that the 


Court reconsider the decision in this appeal en banc and upon reconsidera- 


tion enter an order reversing the conviction and vacating the judgment and 


sentence below. 


Respectfully submitted, 


Aloysius B. McCabe 
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Washington, D. C. 20006 


Attorney for Appellant 
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